STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH, BQOARD OF
VEDI Cl NE,

Petitioner,
VS. Case No. 06-4906PL

CHARLES FINN, M D.
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RECOMVENDED ORDER

Pursuant to notice, a final hearing was held in this case
on June 25, 2007, in St. Petersburg, Florida, before Susan B
Harrell, a designated Adm nistrative Law Judge of the D vision
of Admi nistrative Hearings.

APPEARANCES

For Petitioner: Irving Levine, Esquire
Departnent of Health
4052 Bal d Cypress Way, Bin C-65
Tal | ahassee, Florida 32399-3265

For Respondent: Paul a Rousselle, Esquire
Si eva, Rousselle & Stine, P.A
601 West Swann Avenue, Suite B
Tanpa, Florida 33606-2722



STATEMENT OF THE | SSUES

Whet her Respondent vi ol ated Subsections 458.331(1)(n) and
458.331(1)(t), Florida Statutes (2002),! and, if so, what
di sci pline shoul d be inposed.

PRELI M NARY STATEMENT

On June 13, 2006, Petitioner, the Departnment of Health
(Departnent), filed with the Board of Medicine a two-count
Adm ni strative Conpl ai nt agai nst Respondent, Charles Finn, MD.,
alleging that Dr. Finn violated Subsections 458.331(1)(m and
458.331(1)(t), Florida Statutes. Dr. Finn requested an
adm ni strative hearing, and the case was forwarded to the
Di vision of Adm nistrative Hearings on Decenber 5, 2006, for
assignnment to an Adm ni strative Law Judge to conduct the fi nal
heari ng.

The final hearing was schedul ed for February 13 and 14,
2007. Respondent requested a continuance two tinmes, and each
request was granted.

On June 7, 2007, Petitioner filed Petitioner’s Mtion for
O ficial Recognition, which was granted. O ficial recognition
was taken of Subsections 458.331(1)(n) and 458.331(1)(t),

Fl ori da Stat utes.
The parties submtted a Joint Pre-hearing Stipulation and

agreed to certain facts contained in Section E of the Joint Pre-



hearing Stipulation. To the extent relevant, those stipul ated
facts have been incorporated in this Recomended O der.

At the final hearing, the parties submtted Joint
Exhibit 1, which was admtted in evidence. Petitioner presented
no live testinony at the final hearing, but submtted the
deposition of Martin Hale, MD., which was adm tted as
Petitioner’s Exhibit 1. Additionally, Petitioner’s Exhibit 2
was admtted in evidence.

At the final hearing, Respondent testified in his own
behal f and presented the testinony of Harold B. Reeder, MD.
Respondent’s Exhibits 1, 2, and 4 were admtted in evidence.
Respondent’s Exhibit 3 was not admtted in evidence.

The one-volunme Transcript was filed on August 14, 2007. On
August 27, 2007, an order was entered ruling on the objections
made during the deposition of Dr. Hale. The parties were given
until Septenber 7, 2007, to file their proposed recomended
orders. The parties tinely filed their Proposed Reconmended
Orders, which have been considered in rendering this Recormended
O der.

FI NDI NGS COF FACT

1. The Departnent is charged with the regul ation of the
practice of nedicine pursuant to Chapters 20, 456, and 458,

Fl ori da St at ut es.



2. At all tinmes material to this proceeding, Dr. Finn was
a licensed physician within the State of Florida, having been
i ssued |icense nunber 60278. Dr. Finn is board-certified by the
Ameri can Ot hopedi c Associ ati on.

3. On March 14, 2003, R B., a 65-year-old male, was riding
his notorcycle when he |ost control and jamed his right |eg
into the ground. The followng day, R B. went to the MacDi ||
Air Force Base energency room where the nedical records
indicated joint effusion/swelling, Iimted range of notion, and
pain in all |liganent stresses in the knee. X-rays showed no
acute, but sone degenerative changes in the calcification of
cartilage. The recorded inpression was right knee sprain.

4. On March 19, 2003, R B. went to the Advance Othopedic
Associ ates and was seen by Dr. Finn, who performed a physi cal
exam nation on R B. and evaluated X-rays of R B. Dr. Finn
ordered an MRl scan to assess, anong other things, internal
derangenent that nmay have been caused by the accident.

5. R B. returned to see Dr. Finn on April 16, 2003, and
reported that the MRl had been perforned, but he did not have
the report or filnms for review R B. was reschedul ed to see
Dr. Finn on April 18, 2003.

6. The MRI report and filnms are part of RB.’s patient
chart. The MRl report prepared by the radiol ogi st states the

foll ow ng, under the portion of the report titled “Inpression.”



1. Acute conplex fracture of the proxim
tibia as described in detail above.

2. There is an associ ated knee

ef f usi on/ hemart hr osi s.

3. Tear of the posterior horn of the nedial
meni scus.

4. MId bone edema within the latera
fenoral condyle consistent with a bone
brui se.

5. Possible partial tear of the anterior
cruci ate |iganent.

The MRI report further states that the findings of the MR are
consistent with "an acute or recent conplex tibial plateau
fracture."

7. Dr. Finn saw R B. on April 18, 2003, and prepared the
followng letter to MacDill 6 Medical Goup. This letter is the
witten record of RB.’s office visit on April 18, 2003.

The patient cones in today. He has had his
MRl scan and the report, which | have
reviewed. There is a degenerative chondra
cal ci nosi s and degenerative neni scal tear
and al so question of a tibial plateau
fracture.

He has had no recent trauma whatsoever and
he has no clinical synptons of a fracture.
There are arthritic changes and t he chondral

cal ci nosi s.

| am recommending a Cortisone shot. We will
do this when this can be authorized and set

up.
8. According to Dr. Finn, he did performa physical

exam nation of R B. during the April 18, 2003, visit and

concluded that there were no clinical signs of a fracture. He

indicated at the final hearing that what he neant when he wote



that R B. “had no recent trauma whatsoever” was that R B. had
not had any trauma since the tine of RB.'"s office visit on
March 19, 2003. Based on the testinony of Dr. Finn, it is
concluded that Dr. Finn was aware that R B. did have a tibia

pl ateau fracture, but that the fracture was healing and the pain
that R B. was experiencing resulted from other problens.

However, a common sense reading of his office note would not

| ead one to believe that R B. had a tibial plateau fracture as a
result of his notorcycle accident.

CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. 88 120.569 and 120.57, Fla. Stat. (2006).

10. The Departnent has the burden to establish the
all egations in the Adm nistrative Conplaint by clear and

convi nci ng evidence. Departnent of Banking and Fi nance v.

OCsborne Stern and Conpany, 670 So. 2d 932 (Fla. 1996). The

Department has alleged that Dr. Finn violated Subsections
458.331(1)(m and 458.331(1)(t), Florida Statutes, which
provi de:

(1) The follow ng acts constitute grounds

for denial of a license or disciplinary
action, as specified in s. 456.072(2):

* * *



(m Failing to keep | egible, as defined by
departnment rule in consultation with the
board, nedical records that identify the

i censed physician or the physician extender
and supervi si ng physician by nane and
professional title who is or are responsible
for rendering, ordering, supervising, or
billing for each diagnostic or treatnment
procedure and that justify the course of
treatment of the patient, including, but not
[imted to, patient histories; exam nation
results; test results; records of drugs
prescri bed, dispensed, or adm nistered; and
reports of consultations and

hospi talizations.

* * *

(t) Goss or repeated mal practice or the
failure to practice nmedicine with that |evel
of care, skill, and treatnment which is
recogni zed by a reasonably prudent simlar
physi ci an as bei ng acceptabl e under sinilar

conditions and circunstances. . . . As used
in this paragraph, . . . "the failure to
practice nedicine with that |evel of care,
skill, and treatnment which is recogni zed by

a reasonably prudent simlar physician as
bei ng acceptabl e under simlar conditions
and circunstances,” shall not be construed
So as to require nore than one instance,
event, or act. Nothing in this paragraph
shall be construed to require that a
physi ci an be i nconpetent to practice

nmedi cine in order to be disciplined pursuant
to this paragraph.

11. The Departnent alleged that Dr. Finn failed to
practice nedicine with that |level of care, skill, and treatnent
whi ch i s recogni zed by a reasonably prudent simlar physician as
bei ng acceptabl e under simlar conditions and circunstances by

the foll ow ng:



a. by failing on April 18, 2003, to perform
an adequat e physical exam nation on Patient
R B.;

b. by failing to adequately record a
physical examat the April 18" visit other
than noting that Patient R B. had no
clinical synptons of a fracture;

c. by noting that there was a question of
tibial plateau fracture which was

i nconsistent with the MRl report of an acute
complex fracture of the proximal tibia.

12. The Departnment failed to establish by clear and
convincing evidence that Dr. Finn failed to perform an adequate
physi cal exam nation on R B. on April 18, 2003. Dr. Finn
testified credibly that he did performa physical exam nation.
The Departnent did establish that Dr. Finn failed to adequately
record his physical exam nation of R B. on April 18, 2003. The
notes do not indicate that Dr. Finn did a visual inspection
that he pal pated the knee to deternmine if there was tenderness
or that he checked R B.’s range of notion

13. The Departnent alleged that Dr. Finn failed to keep
| egi bl e nmedi cal records that justified his course of treatnent
of RB. in the foll ow ng ways:

a. by failing to adequately record a
physical examat the April 18" visit other
than noting that Patient R B. had no
clinical synptons of a fracture;

b. by noting that there was a question of a
tibial plateau fracture which was

i nconsistent with the MRl report of an acute
conplex fracture of the proximal tibia.



14. The Departnent has established by clear and convinci ng
evidence that Dr. Finn violated Subsection 458.331(1)(m,
Florida Statutes. Dr. Finn's office notes stated that there was
a question of a tibial plateau fracture and that R B. had
sustai ned no recent trauna whatsoever. His note is contrary to
R B."s history that R B. had sustained a notorcycl e acci dent
about nonth earlier. Dr. Finn testified that he had recalled
that R B. had been in a notorcycle accident and that the note
meant that there had been no further trauma. However, a
physi ci an reading the note would be led to believe that R B. had
not sustained any trauma, including any trauma resulting from
the notorcycle accident. The MR report clearly showed a tibi al
pl ateau fracture; thus, the comment that there was a question of
a tibial plateau fracture is inconsistent with the MRl report.
Fromreading the office note, it is not clear whether Dr. Finn
di sagreed with the MRl report or was of the opinion that there
was a tibial plateau fracture. The Departnent has established
by cl ear and convincing evidence that Dr. Finn violated
Subsection 458.331(1)(m, Florida Statutes, by failing to keep
medi cal records that justified his course of treatnent for RB

15. The Departnent has alleged that Dr. Finn fell bel ow
the standard of care in his treatnment of R B. by failing to
adequately record his exam nation on April 18, 2003, and by

noting that there was a question of a tibial plateau fracture.



Those al l egations are the sane that were alleged for a violation
of Subsection 458.331(1)(m, Florida Statutes, and do no rise to
the level of a violation of Subsection 458.331(1)(t), Florida

Statutes. See Barr v. Departnent of Health, 954 So. 2d 668

(Fla. 1st DCA 2007).

16. Florida Admnistrative Code Rul e 64B8-8. 001 contains
the disciplinary guidelines for the Board of Medicine. The
penalty for a first time violation of Subsection 458.331(1)(m,
Florida Statutes, ranges froma reprimnd to two years
suspensi on foll owed by probation, and an adm nistrative fine of
$1, 000 to $10, 000.

RECOMVVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that a final order be entered finding
that Dr. Finn did not violate Subsection 458.331(1)(t), Florida
Statutes; finding that Dr. Finn did violate Subsection
458.331(1)(m, Florida Statutes; issuing a reprinmand; inposing
an admni strative fine of $2,500; and requiring Dr. Finn to take
continui ng nmedi cal education classes to be specified by the

Board of Medi ci ne.
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DONE AND ENTERED this 27th day of Septenber, 2007, in

Tal | ahassee, Leon County, Florida.

wa B Harslf

SUSAN B. HARRELL

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 27th day of Septenber, 2007.

ENDNOTE

Y Unl ess otherwise indicated, all references to the Florida

Statutes are to the 2002 version.

COPI ES FURNI SHED,

Irving Levine, Esquire
Department of Health

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

Paul a Rousselle, Esquire

Sai eva, Rousselle & Stine, P.A
601 West Swann Avenue, Suite B
Tanpa, Florida 33606-2722

Larry McPherson, Executive Director
Board of Medi ci ne

Department of Health

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701
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Josefina M Tamayo, Ceneral Counsel
Departnent of Health

4052 Bal d Cypress Way, Bin A-02
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.

12



